
MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

MISCELLANEOUS APPLICATION NO.502/2023
IN

ORIGINAL APPLICATION NO.716/2023

DISTRICT:- AURANGABAD

-------------------------------------------------------------------------
Kailas Ganpatrao Datkhil,
Age : 44 years, Occ. Education Officer,
(Primary), Zilla Parishad, Jalna, Dist. Jalna,
R/o. C/o. R.M.Solunke, Plot No.3,
Vivekanand Colony, Station Road,
Aurangabad, Dist. Aurangabad. ...APPLICANT

V E R S U S
1. The State of Maharashtra,

Through its Principal Secretary,
School Education and Sports Department,
Madam Cama Road, Hutatma Rajguru Chowk,
Mantralaya, Mumbai-400 032.

2. The Commissioner (Education),
Commissioner of Education,
Central Building, Dr. Annie Bezant Road,
Maharashtra State, Pune-411 001. ...RESPONDENTS

-------------------------------------------------------------------------
APPEARANCE : Shri V.B.Wagh, Counsel for the

Applicant.
: Shri B.S.Deokar, Presenting Officer

for the respondents.
-------------------------------------------------------------------------
CORAM : JUSTICE SHRI P.R.BORA, VICE CHAIRMAN

AND
SHRI VINAY KARGAONKAR, MEMBER (A)

-------------------------------------------------------------------------
Decided on: 05-12-2023
-------------------------------------------------------------------------
O R A L O R D E R

1. Heard Shri V.B.Wagh, learned Counsel for the

Applicant and Shri B.S.Deokar, learned Presenting Officer

for the respondents.
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2. Grievance of the applicant is that, he is being

denied the promotion or is being not considered for

promotion on the pretext that a Criminal Appeal filed

against the order of acquittal recorded in his favour in the

case under the Prevention of Corruption Act is pending

before the Hon’ble High Court and further that the

departmental enquiry against the applicant has been closed

with a rider that the fate of the said departmental enquiry

depends upon the decision of the aforesaid Criminal

Appeal.

3. Applicant came to be selected and appointed on

the post of Education Officer (Primary) on 01-07-2013. On

06-01-2014 offence came to be registered against him

under the Prevention of Corruption Act, 1988 and Criminal

Case bearing Special (ACB) Case No.22/2014 was

registered against him.  On 12-10-2022 applicant came to

be acquitted by the Special Judge, Latur from the charges

levelled against him in the said ACB case.  On 16-11-2022

memorandum was issued initiating departmental enquiry

against the applicant.  However, subsequently on 29-05-

2023 a decision was taken by the respondent no.1 to drop

the enquiry subject to the decision in the Criminal Appeal
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No.1569/2023 filed against the order of acquittal in Special

Case No.22/2014, which is pending before the Hon’ble High

Court.  The probation period of the applicant was extended

on 25-01-2019 on the ground of pendency of Special Case

against him.

4. It is the contention of the applicant that his

period of probation now deserves to be terminated since he

has been acquitted of the criminal case pending against

him.  It is the further contention of the applicant that he

has also now become eligible to be considered for his

promotion in the cadre of Maharashtra Education Services

(Group-A) to the post of Deputy Director of Education.

According to the applicant, he had become eligible to be

promoted to the said post in the year 2019 itself.  However,

because of the criminal case pending against him the

Departmental Promotion Committee (DPC) has kept the

decision in that regard in sealed cover.

5. Learned Counsel for the applicant invited our

attention to the provisions under G.R. dated 15-12-2017,

and more particularly, clauses 9 and 12 thereof.  Learned

Counsel also referred to the judgment dated 26-10-2023

delivered by this Tribunal in O.A.No.384/2023. Learned
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Counsel submitted that identical facts existed in the said

O.A. as are existing in the present matter, and as such,

decision rendered by the Tribunal in the said matter would

squarely apply to the facts of the present case.  Learned

Counsel in the circumstances prayed for allowing the O.A.

6. Contentions raised in the O.A. as well as the

prayers made therein are opposed by the respondents.

Respondent no.1 and 2 have filed their joint affidavit in

reply to oppose the contentions raised in the O.A.  Perusal

of the said affidavit in reply reveal that pendency of the

criminal appeal filed before the Hon’ble High Court against

the order of acquittal recorded in favour of the applicant in

the case under the Prevention of Corruption Act, is the only

ground cited by the respondents for not considering the

applicant for his promotion.

7. We have duly considered the submissions advanced

on behalf of the applicant as well as the respondents.  We

have perused the documents placed on record. Documents

on record reveal that in the DPC meeting held on 21-08-

2019 the applicant was not considered for promotion on the

ground of pendency of criminal case against him.  In the

meeting of DPC held in the next year i.e. on 24-02-2020
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applicant was not considered for promotion on the same

ground and the decision in respect of his promotion has

been kept in sealed cover.

8. It is not in dispute that the applicant has been

acquitted of the charges levelled against him in Special

(ACB) Case No.22/2014 on 12-10-2022.  There is further

no dispute that the State Government has preferred

criminal appeal against the said order bearing Criminal

Appeal No.1569/2023 before the Hon’ble High Court of

Bombay and the same is pending.  Admittedly, the

departmental proceedings initiated against the applicant

have been dropped subject to decision of the Criminal

Appeal pending before the Hon’ble High Court.

9. In the G.R. dated 15-12-2017 the procedure for

promotion in the matters like the present applicant is

prescribed in detail. Clauses 9 and 12 of the said G.R. are

material in context of the present matter, which read thus:

“9) वभागीय पदो नती स मती या मळू बैठक या दनांकापासनू दोन
वष झा यानतंरह मोहोरबदं पाक टात न कष ठेवले या अ धकार /

कमचा यां या, श तभगं वषयक / यायालयीन कायवाह करणी अं तम
नणय झालेला नस यास, अशा करणी नयु ती ा धकार व ववेकानसुार
संबधंीत अ धकार /कमचा याला तदथ पदो नती दे याबाबत जाणीवपूवक
नणय घेईल. असा नणय घेताना नयु ती ा धकार , खाल ल मु दे
वचारात घेईल.
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अ) संबं धतां व दची श तभगं वषयक/ यायालयीन कायवाह बराच
काळ लं बत राह याची श यता,

ब) दोषारोपाचें गाभंीय,

क) यावयाची पदो नती जन हता या व द जाईल का,

ड) श तभगं वषयक/ यायालयीन कायवाह लांब यास संबंधीत
अ धकार / कमचार जबाबदार आहे का?

इ) संबं धत अ धकार /कमचा यास तदथ पदो नती द यानतंर,
पदो नती या पदावर काम के यामुळे, सबंं धत अ धकार /कमचा या या
श तभगं वषयक / यायालयीन कायवाह या करणांवर प रणाम

हो याची श यता आहे का? कंवा संबंधीत अ धकार /कमचार
पदो नती या पदाचा यासाठ दु पयोग कर याची श यता आहे का?

फ) यायालयीन कायवाह बाबतची स यि थती/अ भयोगाबाबतचे कती
ट पे पार पडले याबाबतची मा हती क न यावी.

ग) सेवा नवृ ीस १ वष श लक असेल तर पदो नती न दे या या
अनुषगंाने सेवा नवृ ीचा कालावधी वचारात घेणे (तदथ पदो नती
द यास व र ठ वेतन ेणी ा त झा यामुळे सेवा नवृ ीनतंर मळणारे

सेवा नवृ ी वेतनाचा यादा लाभ ा त होणार अस यामळेु सेवा नवृ ीस
एक वष श लक असले यानंा तदथ पदो नती दे यात येऊ नये याकर ता
ह बाब तपासणे आव यक आहे.)

१२) श तभगं वषयक/ यायालयीन कायवाह चालू असले या करणी
संबं धत अ धकार /कमचार दोषमु त ठर यास कंवा फौजदार
खट यात नद ष सुट यास, खाल ल माणे कायवाह करावी :-

अ) तदथ पदो नती दलेल नस यास याचे मोहोरबदं पाक ट उघडून
यातील न कषानुसार तो पदो नतीसाठ पा ठरत अस यास, याला
नयमीत पदो नती यावी.

ब) अ धकार /कमचा यास तदथ पदो नती दलेल अस यास,

दलेल तदथ पदो नती नयमीत कर यात यावी.

क) मोहोरबदं पाक टातील शफारशीनसुार तो पदो नतीसाठ पा
अस यास, संबधंीत' अ धकार /कमचा यास क न ठ असले या
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अ धकार /कमचा याला या नवडसचूीत थान दे यात येवनू नयमीत
पदो नती दे यात आल असेल, अशा क न ठ अ धकार /कमचा या या
पदो नतीचा दनांक हा यानंा पदो नतीचा मानीव दनांक दे यात यावा.”

10. As per the provision under clause 12

reproduced hereinabove, the applicant has certainly made

out a case for declaring him entitled for promotion to the

next higher post in view of the fact that he has been

acquitted from the criminal case pending against him.  On

the same ground probation period also deserves to be

terminated.  Though the respondents have raised a plea

that unless the Criminal Appeal No.1569/2023 is decided

the applicant cannot be considered for his promotion to the

next higher post and his probation period also cannot be

terminated, the contention so raised is difficult to be

accepted.  Only on the ground of pendency of Criminal

Appeal applicant cannot be deprived of his right to be

considered for promotion on the next higher post if he is

otherwise eligible, qualified and entitled to the said

promotion. .

11. Having considered the facts involved in the

instant matter, it appears to us that the provision made

under clause 12 of the G.R. dated 15-12-2017 would

squarely apply.  The case of the applicant for promotion has
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been kept in sealed cover on the ground that criminal case

is pending against him. In view of the fact that the

applicant has been now acquitted of the said criminal case,

he has become eligible for to be considered for promotion to

the next higher post. Respondents, therefore, need to be

directed to open the sealed cover and act according to the

decision recorded therein as about the performance and

eligibility of the applicant for the purpose of his promotion

to the next higher post.

12. For the reasons recorded above, we are inclined

to pass the following order:

O R D E R

[i] Respondents are directed to issue the order of

completion of probation period of the applicant if

there is no other impediment in that regard within 2

weeks from the date of this order.

[ii] Respondents are further directed to break open

the sealed cover and if the applicant is recommended

therein for his promotion, consider his case for

promotion on merit in order of seniority and as per

rules.
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[iii] O.A. stands disposed of in the aforesaid terms,

however, without any order as to costs.

[iv] M.A. also stands dispose of accordingly.

(VINAY KARGAONKAR) (P.R.BORA)
MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date  : 05-12-2023.
2023\db\YUK M.A.502/2023 IN O.A.No.716/2023 PRB

MOTION FOR SPEAKING TO MINUTES IN
ORIGINAL APPLICATION NO.716/2023
(Kailas Ganpat Datkhil Vs. State of Maharashtra & Ors.)

CORAM : Justice Shri P.R. Bora, Vice Chairman
AND

Shri Vinay Kargaonkar, Member (A)
DATE : 14.12.2023
ORAL ORDER :

Heard Shri V.B.Wagh, learned counsel for the applicant

and Shri B.S.Deokar, learned Presenting Officer for the

respondent authorities.

2. This is the motion for speaking to minutes in the order

passed by this Tribunal on 05-12-2023 in O.A.No.716/2023.

3. Learned Counsel submits that the time has not been

stipulated for breaking open the sealed cover.  In view of the

submissions made, clause [ii] of the order be amended as

follows:

[ii] Respondents are further directed to break open the sealed

cover within 4 weeks from the date of this order and if the

applicant is recommended therein for his promotion, consider

his case for promotion on merit in order of seniority and as per

rules.

Accordingly, motion for speaking to minutes is allowed.

MEMBER (A) VICE CHAIRMAN
YUK ORAL ORDER 14.12.2023


